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JJ ACT, 2015

® Comprehensive, almost self-sufficient

® Replaced the Act of 2000

® Enacted to make India meet her obligation
under the CRC




FUNDAMENTAL PRINCIPLES
GOVERNING THE JJ SYSTEMm

® 16 fundamental principles

® Overarching and inviolable

@ Bind every stakeholder who comes in contact
with a child in the JJ system and is
responsible for the child’s protection




PRIN

® Chilc

CIPLE OF BEST INTEREST

ren are vulnerab

e and dependent on

adults for their physical, emotional and
social needs, and therefore, their interests
must be paramount in any decision affecting
them.

® The "best interest of the child” is a legal
principle that prioritizes the well-being and
protection of children in all matters
concerning them, including custody, care,
protection, and treatment.




CONTD...

® The concept of "best interest of the child” is
enshrined in several international and
national laws, including the Convention on
the Rights of the Child (CRC) and the
Juvenile Justice (Care and Protection of
Children) Act, 2015 in India.

@ Under the CRC, Article 3(1) requires that "in
all actions concerning children, whether
undertaken by public or private social
welfare institutions, courts of law,
administrative authorities or legislative
bodies, the best interests of the child shall
be a primary consideration.”




CONTD...

@ Similarly, under the Juvenile Justice (Care and
Protection of Children) Act, 2015, the best
interest of the child is a guiding principle in all
matters relating to children, including their
care, protection, rehabilitation, and trial.

@ Section 2(9) defines "best interest of the child”
as "the basis for any decision taken regarding the
child, to ensure fulfilment of his basic rights and
needs, identity, social-wellbeing and physical,
emotional and intellectual developmenr.”

® The Act also requires that the child's views and
preferences be taken into account while
determining their best interest.




CONTD...

@ A principle to be applied subjectively with
cultural and social facts in mind

® Every child is unique and may have unique
needs for their protection

® What is in the “best interest” of a child is a
matter of careful assessment of all the
circumstances of the child




CONTD...

@ For example, in a divorce case where parents
are fighting for custody of their child, the court
will consider the best interest of the child before
making a decision.

@ This may involve taking into account the child's
age, health, education, and emotional well-
being, as well as their relationship with each
parent.

® Therefore, if one parent has a history of
domestic violence or substance abuse, the court
may determine that it is in the best interest of
the child to award custody to the other parent.




CONTD...

® Similarly, for CICL, the best interest may vary
from child to child

® A decision in the “best interest” of the child may
appear harsh or rough at times e.g. putting a
child in institutional care

® Sec. 74 specifically allows disclosure of identity
in “best interest”

@ Connected to best interest principle is the
principle of participation in decisions




PRELIMINARY ASSESSMENT (PA)

@ India, being signatory to the United Nations Convention on Rights of the
Child, 1989 (UNCRC), deals with juvenile delinquency under a separate
legal mechanism embodied in the Juvenile Justice (Care and Protection
of Children) Act, 2015 (JJ Act, 2015).

@ Under the JJ Act, 2015 a “child in conflict with law” or a delinquent
juvenile is not amenable to adult criminal justice system except in those
cases where the child is in the age bracket of 16 to 18 years and has
allegedly committed a “heinous offence”.




CONTD...

@ For all other offences punishable with up to
seven years imprisonment, there is a self-
sufficient juvenile justice system which
provides for “inquiry” into the alleged
offence and there is no “adversarial trial” to
determine the guilt or otherwise of the child

® Even in those cases where the child between
16 to 18 years has allegedly committed a
heinous offence, there is a provision for two-
stage assessment to determine the
delinquent child’s mental capacity to stand
trial in a Children’s Court




CONTD....

® Where the offence allegedly committed by the
child in the age group of 16-18 is a heinous
offence, Section 18 (3) of the JJ Act, 2015
authorises the JJB to pass an order of transfer of
such child to the Children’s Court for trial as an
adult.

@ The order to transfer the child to the Children’s
Court can be passed only after a preliminary
assessment as provided in Section 15 of the JJ
Act, 2015 and aimed at assessing the mental and
physical capacity of the child to commit such
offence, his ability to wunderstand the
consequences of the offence and also the
circumstances in which the offence was
committed.




CONTD....

@ If the JJB, upon preliminary assessment, is satisfied that
the child should not be transferred to the Children’s Court
to be tried as an adult, it shall proceed to deal with such
child in accordance with the procedure prescribed for
inquiry and may pass a dispositional order as provided in
Section 18 of the JJ Act, 2015.

® It is important to note that the JJ Act, 2015 was silent on
the question of orders that may be passed on a child in the
age group of 16-18 years alleged to have committed a
serious offence but not transferred to the Children’s Court
on account of mental and physical incapacity etc.

@ However, under Rule 11 of the Juvenile Justice (Care and
Protection of Children) Rules, 2016 (JJ rules 2016), the JJB
may proceed to pass orders against such child as provided
in Section 18 of the JJ Act, 2015. The JJ Rules, 2016 were
notified by the Government of India in the official gazette
on September 21, 2016. U.P. Has adopted these rules in
toto.




CONTD...

@ The JJB may, after preliminary assessment, take a decision
to transfer a child between the age of 16-18 alleged to
have committed a heinous offence to the Children’s Court
for trial as an adult.

@ However, the Children’s Court may further decide about
the mental suitability of the child to be tried as an adult
and may take any of the following two courses:

(a) It may decide that there is need for trial of the child
as an adult in accordance with the provisions of the
CrPC. In this case, it may pass appropriate orders after
trial subject to Sections 19 and 21 of the JJ Act, 2015. In
passing the dispositional orders, the Children’s Court is
obligated to consider the special needs of the child, the
tenets of fair trial, maintaining the child friendly
atmosphere during trial.

(b) The Children’s Court may decide that there is no

need to try the child as an adult and thereupon may

conduct an inquiry as a JJB and pass appropriate orders

K\ acggq%lance with the provisions of Section 18 of the JJ
ct, .




CONTD...

@ In Ryan International School case, a 16 year
old child allegedly murdered a 7 year old in
the school toilet

® The JJB, after PA, transferred the case to the
Children’s Court for trial

® HC did not agree with the JJB’s decision and
the matter reached the SC

® Barun Chandra Thakur v Master Bholu ,
(13/07/2022)




CONTD...
® What did the SC hold on PA?

® What does the SCPCR prescribe for PA?
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PROCEDURE IN CHILDREN’S COURT

® Once a decision is made to try the child as an
adult, procedure is that of CrPC applicable to
adult accused (S. 19)

® However, the CC is mandated to prepare an
ICP for every child which shall be part of the
order

® Even if the child is found guilty, no non-
remissible lifer or death penalty in any
circumstance

@ Up to 21 years of age, sent to place of safety
and may be transferred to adult prison
thereafter
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